
Ipropcily b ~ 1 1 ~ 1 1 i c i n ~  ~ h c  iiitcrcsI\ of cable operators :in11 the piihl ic. ' '  Moreover, IO lhe exlent i t s  

i l ec i s i u i i  prcvcnl\ local goveniriicnls from collecling fees  for use o f  public righis-of-way, the 

c lkc t  i i i ; i v  hc 10 l i i i i i t  o r  elirii i i i: itc prosranis llint ;ire encouraging I~roatlbantl dcployrnent nod 

iiuc ~I lit' ('oniriiission c;rrinot lose sight o i i h e  f'iict t h ; i l  local governmenls are cmlodians of the 

public inicrcsl. tlircctly i i~~oii i i l ; ihl t  lo fhe people. l.oc;il cleclcd officials :ire motivcrfed no( by n 

~I io r t - tc r i i i  tlesirc l o r  prolil, hiit by Ihe long-tcrm health of lheir local economies and social 

~ ~ r ~ i c t ~ i r ~ s  

Itic ('oinniission has tlic a~ i t l i o r i~y  to estnblish tlicni ~ wl icrc there 1s n o  real problem and where 

fhcrc i s  ;I r icet l  fix I lexihi l i ly. 

l l i c  ( 'onini is ion slioultl nor ec iah l i sh  ii:it;on;il, prcempiive policies ~ even assuming 

LVc iirgc thc  Coiiiinission 10 examine c;irel'iilly the information we have galherctl, and 10 

C O I I ~ I U C ~  CLlrrhcr Cac~-l ini l i i ig 01 i1s  ow11 

c:ible l i iodcl i i  service, they arc ni)l a product Of Ioc;tl ;~clion; indeed, local iic1111ns comp~rmc~ l l  

llie ( ' ~ IT I I I I I ~S~OI~~S  c~verd l  go;ilr siinply bcc:iiise local oflicI;~ls recognize the viilue of  bro;itlbanil 

tfeployirient 

Wliareccr problems may confront the ileploymcnt o f  

* * *  

(~',ihlc ~ i i o d c i i i  service deployment i s  proceeding iipace. ;IS Ihe Cornmission l t s r l f '  h:~s 

rccognired I l ie Comniission is required IO reporl  the state or  broadband deploynieiil to 

Congrc\s, a n d  iii ;iccor(laticc w i th  this requirelnenl, has collccfed and analyzed clata on cable 

moclern i lep loyn ic i i~ .  ' I  hc (I'onimission has fnund and rcporled to Congress that bro;dband 

nctwoihs (or ; i dv :~~ iccd  lelec[)miil i inic;i l i~)ns capability) iii general, ani1 cable mocleni l ic i l i l ies in 
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govcrruiicnls  hat h;ivc (lt.libcl;ilcly iind s u c c e s 4 i l l y  1:iken bleps t o  proinore deployment in their 

Ihe Second Kcport fiwiil substantial growth in the space o f a  l i t l l e  over a year: at that 
t i inc l l ierc w r c  ; ippraxii ln;t~ely I inillion iiscrs d ~ l v ; ~ t ~ e d  lelccominutiications 
\crvices, atid 1 8 m i l l i o n  resit1enti;il high speed service subscribers. Second Report 31 

7 8 1 :4 ~ n i l l i o i i  o l ' t l r o \ ~  h i g h  spccd iiscrs ivcrc c;iblc subacribers. ;ind 875,000 oflhe 
ndvanced aervices users were cable subscribers. Id. a1 117 71, 72. Fi i r~hermore, 
"throiighoiil thc  coiintry. t lcp loy incnt  of last-mile Eicil i t ies [ inc lud ing  cable modem 
Bci l i r ies(  to wpporl advanced sewices is expaintling rapidly." /ti. at 8. In i ts  l ist  of 
( 'onini ission : ict i ( i t is th;il might ;iccelcr;itc ~lcployment, the Commission d id  not refer 
t o  precinptioii oI Ioc;iI :irithori~y. 

. In mswer IO t l ic IIIICSII~I~ " Is  advenced telecominiinicalions capabi l i ty being deployed 
t ( i  a l l  Ainrricans'!." Ihe Second Report concloded, in essence, "Yes." .Jhe 
Commission l h n t l  th;it "dcployincnt is  reasonable and timely overall." ld. at 1 205. 
I'crhaps Ihc siiiglc cuccption w;is wilh rcgart l  to rural areas; the Corninission 
conclritlcd th;tl "in :a11 l ike l ihood,  rnarkcl forces alone will not  guarantee that many 
r u r a l  Americans wi l l  h v c  ;iccess lo advanced services." Id. at 71 220 7his suggests 
govrrnincrit action. not preemption, i s  appropriate. 
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l'lic Sccond  I?epc~i~i k i i i i i l ; i i l y  ~~or i i r i ier i tc t l  rworah ly  on ilie potenlinl local role, saying 
t l i i i t  " [ I  Iocal b u s i n w c s  ;tiid govcii i i i ients can  h a v e  ;I great imp;icl on both the 
i i itro(lii(.liori o l  ad\:iii< ( ~ ( 1  sei \ ~ i c r i  ;ind i l i e  dcgrce o f  ensuing coinpeiilion." Second 
I t r p o i ~ l  ; i t  11 I 14. ' I I i e  C ' t ) in rn iss iu i i  expressly acknowledged the elfecls of local 
Irniichise agreenieiils iii e x l e n d i n g  c;iI>Ic Inlcrnet ~ I C C K S S  lo lhc schools, as well as 
proinol ing dcploynicnt iii geiieral. I d  ;iI 17 134, 136. 

I n  xIdi1ioii Iij ; ickrio\vldgi i ig Ic)c;iI gu~cmmcril  conlribulions, the Second J<cport 
i i o ~ e s  lhai llie sl i i les Ii:ivc ac t i ve ly  promoted broadband deploymeiil Ihrough such 
ini l iat ives as Ihe Iowa (:oii i inuii icatioiis Network and Ihe Massachusetls Cornmuni ly  
Nelwork / ( I .  '11 1111 I :X. I 4 X  

'The Third Report observed Ih;il "[sJuhscription rates for large business and 
iii.\lilulional ci isIoincrs h ; i v r  iiicrensetl coiisidernbly since the Second Report and 
groups, especi:illy Ioc;il co i i i in i i i i i t ies ,  cor i i inue IO invesl in  infrnstniclure for 
;idv;iiiced le lcco inn iu i i  icii i  ions." ~Thi r d  Repor1 at 1 0 3 .  

"1s Ionic mrr i in i tn i l i rs  have  lakeii spec i l k  5leps i i i lentled lo s1imul:ile economic 
t le ic lopinei i l  111 thei i  Lirckis \tic11 :is building high-speed networks, or aggregating 
tlein;jnd For cwinple. RucIcr County, Ohio, recei i i ly  announced {he tlcveloprnent o l  
i i  tiller opiic nclwork c o n i i c c ~ i i ~ ~  businesses: schools. and govermnenl offices thal is 
t lesigi iet l  io pr( i inotr  ccibnoinic tlevclopnieni in  the region " /d. at 1 96. 

~ I i i t i c i p i i ~ i i i g  I l i c  iiiitiziliiiii 0 1  11ic 13roncllvlld NPRM iintl pcrhaps i l l i s  proceeding i n  
i l ic  I h i d  Repori the ('oinniissioii expresses concern ovcr lociil conirol L)Ycr access 10 

l p i i l ~ l i c  r i g l i t s - o l - L k : i )  /d  ;iI 711 1 0 6  108 IUiis inenlion of l t ie  isstic, however, liiils io 
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explain w h y  siich ;icccss is a prtihlcm \+hen every II.'EC has long had :icccss to ihe 
p i i h l i c  irighls ol'-wiiy, arid l l i e  vcry s m c  report observes 1 1 1 ; ~  ;~ccess 10 cilblc niotlcm 
scrv icc  i s  ; iv; i i lable IO the vas t  majority ol/\mericans. 

~ l ' l i c  Commission's lindings regardiiig )lie r:ipiJ growth o l  c:ihle modem ;ind oihcr 

1miidb:iiid networks are hupporlcd by viirioiis iidcpcntlcnt soiirccs. l o r  cxiimple: 

Nielscn NelRalings reporled on May 20, 2002, lhal Ihc number olinclivitl l inls who 
xcessrd the Irilernel via c;ible i r i d c r n  or oi l ier broadhand service increased by 5 8  
percerit betwecn Apr i l  2001 ;ind Apr i l  2002. There wcre inorc I l i a n  25.2 mi l l ion 
broatlb;intl users in  A p r i l  2002 Press K e l ~ i i ~ c .  Nielseii/Nei Ratings, Biggest 
Broadband C'ities gel Bigger According to NielsedNet Kalings: Six ly- f ive I'ercrril of' 
Ihe l o p  2 I Imcal Markets Grow ;II L,GISI 38 Percent Year-Over-Yc:ir (May 20. 2002). 

NCTA reports ~ l i a t ,  as of Deceirrber ;I. 2081, 70 million homes were passcd by  cable 
inodcni service, a n d  Ihcrc were 7 ~ 2  mi l l ion cable modern subscribers. Th is  compares 
to 98.6 mi l l ion honics passed by b x i c  cable service. Uecause those 98 6 million 
c;ible hoiries represent 96.7 pcrcciit of;i l l  hoines, the 70 million passed by cable 
niotlein service reprcscril iilxiiit (17 pcrcci i l  of a l l  hoincs. Na[ io i ia l  Cable I clcvision 
Associalion, lntluslry Slatislics. U W J J / O / ~ C ,  o/ 
littp://www.nc~;i.coirr/intlustry o ~ e r \ ~ i e w / i r i ~ l S 1 a 1 . c ~ ~ i ' ? i n ~ l O v t . r v i c w I L ) = ~ 2 .  

i\ccortling to two leading cable itiduslry publications, Ihe top 25 cable system 
operators had 5.4 mi l l ion cable riioclctn subscribers i n  June 2001. K Book, lhe Guide 
IO Uroat lband Slats and Standings I2 (Kagari World Media and Cable World)(Fall 
2001/Winter 2001). 'The K Book prediclctl lolal cablr modern subscribership would 
reach 7.7 million by  the end 01200l. o r  slighlly more than [tie aclual figure reported 
by N C r A .  Id. at 28. The K Book a lso  predicted accelerating g r o w i h  in c;ible modem 
subscriplion rates. prujecling ;I ~ o ~ n l  0124 million by 2009. Id. 

More recent analyses itre even niorr upiiinistlc. Thc March 12, 2002, issue of 
Kagan's Broadband Technology cs l i i i i ; i l rc I  tliiil ~ h c r e  would be 11.3 in i l l ion cable 
niodein subscribers this year, a r i d  23 -I ini l l ion subscribers i n  2006. 

A I  ,L)A€' 's  o w n  hct-finding ef'1ort conl inns 1ha1 cable inotlem raci l l t ics and services have 

hcen widely tleployed. ALOAP surveyed Iociil goverrirnerits IO determine whether lheir cable 

systems had been upgraded IO :illow Ihe operator 10 provide cable modem services. 

01'the commiinilics who respontlcd slatcd t t iai thcir sysieni had bccri upgraded 

I 7  About 88% 



I he rcniaining I I .X'% olctiirlniuniIies have no1 been upgraded. 01'Ihose. somewhal 
ovcr tinlf s l ; l l r t l  111.11 I t icy woiild no1 I invc chnrgcd ii lee on cable mockin scrvice; (he 
rcnrain~lcr hrl icvcd 11i;it Ihc fee woiild linvc bee i i  diic. 
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i\grcvmciits iii;iy rccliilrc a n  operator t o  serve iill entit ies w i t h i n  i ts service area, thus 
prevcnt ing the oper;ttvr l r o i n  “redl ining“ a n d  refusing io roll out scrvices i n  low- 
IIICOI~IC m x s .  ‘l’lris is Iruc iii Vcl i l i i ra,  C;iII loniia, where l l i e  operator is prohibi let l  
Irom denying IICCCSS “or otherwise discriminating against Subscribers” based o n  
‘*r;icc, color crccd, iiativn;il or ig in,  sex, agc, condi t ions o f  physical h;indicap.” 
Service may not be denied “bccausc ofthe i ncomc o f  the local area in which” a 
poteiit i i i l  subscriber rcsidcs.21 I t  i s  also tnic in Arlington County, V i rg in ia,  where the 
1r;iticliise alates thal scrvice will be cxtentlctl to low income areas n l  least iis qu ick ly  
a s  i n  higher inconic arcas. 2 2  

I hc t lcploymeii~ of cable modem service has been at Ihe heart o f  many  discussions 
tictween operators a n d  l i anch is ing  authorit ies lor nearly B decade. Through the 
franchising process and enforcement of  franchise provisions, communi i ies  have 
rcquiretl iiperaturs 10 deploy systems capable o f  p rov id ing  broadband serviccs by a 
(1;itc certain. In Menlor, Ohio, 111c lr;inchise contained a clause requi r ing the operator 
to maintain the cablc system at the slate of the a r t  When  the company rehised to 
upgrade ils systern, the C i t y  no t i l i ed  the company that i t  was out of compliance with 
i t s  obligatioiis; the company u l l i i na le ly  agreed to a deadline for upgrading i ts  system. 

Some c;ible franchise agreements conta in prov is ions designed to ensure that public, 
cducalion;iI ;ind goveriiincnlal iisers ot’ the syslern will be able to lake advnntage or 
cable’s advanced inleract ivc capabil it ies, so that, as technology evolves, the abi l i ty  o f  
Ihc cornmrinity to communicate cr i t ica l  in fo rmat ion  clTectively also wil l evolve. 

C‘able franchisr ngrcemcrits may require Ihc  p rov is ion  of rrec cable modem servicc in 
schools, l ibraries a n d  government off ices. 

23 
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SI. Paul, MN. Fr,irichise 1 ‘OO(n)(4)(rcquiring upgrade, and requiring that after lhe upgrade the“cnble i n  

sysicm w ~ l l  bc iwo-way activ:ited” 2nd “rniiPt he capable of supporting two-way high-speed Internet 
:icccss v ia  the cable system.” 

I” ~en tu ra ,  CA, Frmcliise 5 7 .1 .4  (upgraded cable sy<iem i i i i i s t  “include the  lacililies and 
cquipnient.. .required to support broadband interactive cable services”). 

’” Madison, WI.  Code ofOrdiiiances $ 36.23. 

Vcntura. CA,  t nnchise 

Arlinglon, V A  Cer t i f i ca le  0 1  Public C‘onvcnience a n d  Necessity. 5 5 . 9 ( c )  

Veillura, CA, 1’r:tticliisc 4 IO 8 ,  Arlington, V A  (Exliihii C t o  Certificale, providing Tpr ~\t~~,-c: ib le 

Vri l l~tr : l ,  ( ‘A I t n t i ~ l i i s c  4 I O  I I .  hlxlicon, WI. C‘utle ofOrtllilnnccs 9 36 1 0 ~  

I6 3.  !, 
,’) 
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Scicr;il loci11 govcriiiiit'til\ ~~ Frciiiont. <~t i l i l~mi i~i .  being one example ~ have WOI ked to develop 

q x c i f i c  cable nicdcin c t i~Io~ncr  scrv ice stantlartls to respond to specific cnstomcr concerns 

1rcg:ircling scrvicc qu i i l i ty  1.0cvl govcimnt.nls i n  ;ill regions ofthe country 1i;ive received 

cornp1:iints nhoiit cable inodcni service. lndccd, the Commission i tsclfl~as been rcrerring cable 

inotlern cvniplaiiiis to 10c;iI goveniincnts l o r  rcsoliition ~ thus acknowledging the impurtance o f  

providing constliners some nie:ins for obtaining redress o f  

likcly to hecoinc of even greatcr concern 21s operalors begin to roll ouI "tiered pricing" for  

lnlcrnct services. I'CWorld reports that operators may won begin selling three or more levels of 

scrvice, with vai~yi i ig  levels VI' iipstreain ;ind dowistreain speeds: "Cox ciinenlly ofrers its 

5t;intlard c;~hlc  Internel service :it F N O S  a month l o r  ;-tne#;ibi~-prr-secontl downloads and 256- 

kilohils-pcr-st,coii~l uploads. [he conipany is nvw tesliiig i n  several rnarkels :I service Ihat  offcrs 

xalcd-back pe r fhnancc :  X26 a rnontli For 256-kbps downloads and 64-kbps uploads.'.26 One 

;inalyst suggcs~s that s i i c l i  liered pricing could become the rule, no1 the exception ~ but ifthat is 

so. consiirners will riglrtfiilly expecl tha t  Ihe service paid for is delivered." As a practical matter, 

local lrnnchising authorilies, nnd not tliis C'oniniission, that are in rhe best position 1 0  handle  

ciialomcr complaints. 

Cuslomer scrvicc is 

The Cornmissioti does not serve l l ie goals of the Cominunicalions Acl by leaving 

consumers unprotccicd ~ either dircctly or indirectly Consumers are left unprotecied if \he 

('ommissiori prevents 1oc;il go\.criuneiits froin collecting lees required to operate a strong 

See Ikclaralion of Doris t h i s ,  atlachell l icrclo 35 Exhibil k!; Lener from Kennelh S. Fellman, 1 5  

( 'hairman,  I,SC;AC, io K .  h n e  Snowden, Bureiiu C'hief, Consumer and Governmenlal Affairs Dureau, 
I-C'C(May 13. 2OOZ), atischctl tierrlo as Exhihii C 
'''' http:/lwww p c w t ~ r l ~ l ~ c o n i l i i e w s / n ~ i c l e / ~ , ; ~ ~ ~ ,  I01 580.00 asp 

Kccciving l l i e  y x c d  t t r q  think Ihty are piyIng for 15  '1 major concern ofcurrenl cable Inodeln service 
wbcribcrs. .UT Ikclnration (,Tl'odd Ilcrlnnil, ;Inached hereto as I-xhibii 11; Declar;ltion o f  Robed ( ' a ~ i t ~ ~ .  
: i t ~ n c l i c i l  Iierclo ;II  I :x l i ib i l  I: 
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cw lon i c r  service progrmii .  ( 'onsunicr\ are ;iIso rinprolecled i f  localilies l i m e  no enlorceable 

remedies lo r  viol:ilion o lc i i s to inc r  service slanclnrcls. 1-hcsc remedies are o f ten  crnboclietl in 

l~ri incli isc : ie rccnienls .  

Oprra lors have engaged in :ipparcnt redl in ing in some communities. In one Los Angeles 

Iranchisc iirc'ii conlrol lcd hy A r"Yr k \ ro~ idb~r i id ,  Ilic company upgratlcd subslanl ia l  parls o l i h e  

system scrving llie tranchisc a r m  even Ihorigh (;iccording lo  the company) il was not ohligaled 10 

( lo so .  I lowevcr .  oi ie of Ilic lowc+iriconie :irciis scrvcd by ihe company was lcfi ouI o l  the 

Irchuild: and the company n o w  conlends Ilia( i t  will lake years to provide e q u i v a l e n l  x r v i c e  to 

Ihat ilrea. T h i s  is  not a y e s l i o n  or.ruh.~t,r;hi.r.~ op l ing  no! lo lakc the service iI i s  a queslioii of  





nibscr ihcrs  m a y  Ix i i istri iclci l CII lcSi \ l  ~ i i i t i i i l l y )  l o  c a l l  llie r;imc riumher for  ins1all;ition and 

cimiplainlr;~" :tnd oitl;igcs ; i l lcct i i ig cable inot lc in  hervice and  cable service iniay generate calls I O  

tlic s:imc crihtoiiwr W'TVICC ccnler, c;ihle i i iot le i i~ scrvicc ;ind cahlc rcrv ice share subslantial 

poilions t i l l h e  internal wiring in :I honic, : i n d  50 issries dfeciing wiring Tor one scrvice (!he price 

l o r  wir ing, grti i i i i t l ir ig prtltetli irc.K. reqii irci i ienls lo r  w;allLlishing) m:iy crffeci Ihe o t h r r ~  Wh i l e  

there ;ire ni; i i iy iiniqiic is i i i cs  : isvicii l Icd \ v i l l i  [ l i e  prov is ion of cable modem service, see infrci, as 

n prncli<,;il ni;ilter. t h i s  inlcrniingling iiic;iiis t l icrc iri;iy he no way f o r  :r Ioc i i l  govcnirnent t o  

moni tor  coinpl iai icc with [lie (~o in i i i i ss io i i ' s  or  previously atlopled local customer services 

ul;indarcls l i i r  cahlc scrvicc c:ills ; i i i d  t~i i i ipI : i I i i ls only. I f  l l ic  Commiss ion prreinpls local 

ni i thor i ly 10 rcgiilsle c;il>le imotlein wrv icc .  ii m;iy untlcrcut !he ; ibi l i ty of Ioc;il government lo 

repiil:ilc c:ihle scrv icc  :IS conlcnipl;i~ctl  by the (':ihlc Act 
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tleinantl cotild incl i idc coinptiicr o \ i i i t~r t l i ip .  tlic high cost 01 !lie scrvice. ;lid tlic lack o f n  "kil lcr" 

;ipplicativn. I hird Kcport a t  1\11 I I X 24 
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I n  I; i l l ;rI iasucc. IFIorida. IIic Ci ty  has  partilered w i i h  2 0  pr ivate biisincrses lo develop a 
. “1hg11;~I (~‘;inopy’. covering portions 01 i l ie downtown arid providing wirclcss 

connetl ions o lup 11) 6 MHps Io any ci l izcn w h o  regislcrs wi lh Ihe “Digital Canopy“ 
progr;ini. Ihr ing ihe pilot projecl, any c i l izc i i  *ho owns a PDA or a laplop with a 
\vireless card can easily regisler 10 use ! l i e  nelwork for Iree, a l l ow ing  h i d h e r  lo 
:iccess e-ii iail; c h t i i ~  tlownlo;itl n i I i s ic .  or l isicn IO tlic r;idio whi le mov ing  freely 
Ihroiigh the cobcragc arc& 14 

I:-govcmtiit.n~ expentliIurcs have grown Iv isk ly  Gnrlner I)aliiquesl predicts ihal slale 

: i d  loc;il e-govcriirncnI spending will grow to $6.5 hilJion by 2005, 35 perceril annual growth 



Iroin l l i i z  yekir's %I  .9  bill ion 1ot:iI. Ci;irtncr Dataquest also projects that state a n d  Ioc;11 

pncrnrnenrs !his year \ v i I I  spciid niore on  e - g u v c m n ~ n t  ihan the lederd govcrninent wi l l .  

I l i c w  cxpciicliturcs ripplc Ihrouglr Ihc ccoi iomy.  According to rankings Iron) Washington 

I cclinology ~nngi~zine,  IBM ant1 l i lcctronic r h l a  Systems are ihe leaders i n  state and local e- 

govci~iii i icii l revcnue, wi lh over % l bi l l ion annual revenue apiece. Acccrilurc, KPMG Consulling, 

1 ocklicccl Martin,'I 'RW, ;inti I lnisys follow wilh $500 inillion IO S I  bi l l ion in revcnuc. lntlirslry 

cxperls ;iiid coiripnny ollici;ils say Ilie iii:iiii drive in e-govemnient Tor Ihe ncxl sevcr:iI years will 

bc in  hringiiis Iraditional applicalions online, though other opportunities in wireless systems :ind 

holing Iriirdwiirc arc being l c ~ I c ( l . ~ '  Local governrnenls arc invesling iii e-gov i n i l i a l i v e s  bcc;iusc 

ol ' l l ic  benetits provided to consliluenls, including: improved c i t i zcn  access 10 infonnalioii; 

ci i l i i i i ic i.d CIISIOII~C~ service whi lc supporling higher v o l ~ ~ ~ i i c s  o l  Iransaclions wi lh  !he public; 

rctluctd operating COSIS l o r  providing expanded public :iccess lo inlormation and services, 

iriiproved communication and inleraclion w i th  the corniniinily: beller ctlucalion by enabling 

dist;incc learning and video training, as well as improvi i ig coiuicclivily 0 1  schools. 36 

tFor example, the (Cily ;ind C o i i n ~ y  of Denver, Colorado creriled Its T>envergov.org 

w e b i i ~ c  10 bring services IO ils consliriienrs. As of last suinmer. only 2 yrnrs ; i l ler tnccplion, Ihe  

websile proiitletl 40,000 pages of conlenl for more lhan 7,000 tiscr S ~ S L I O I I S  per day." Citizens 

ciin p;iy \vaIcr bills, rcgislcr b icyc les with {lie police, download a Iiantlicappcd parking sign 

:rpplIc;ition, and sign up for resitlcntial recycling services at the websile. I n  Montgomery 

( ' w n t y ,  Maryland, the County created a "portal," or a websile tha l  act5 as a gntcway 10 
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' rhc record shows th:it (a) cable inodein serv ice  l i i is been subject to exlcnsivc l o c a l  

rcqi i i rc i i ic i i ts through the I r ; i i ic l i is ing process: (I,) ~ l i e s c  rcquircincnts have i io l  deterrct l  l l i e  

IOIIUIII ofbroadb;int l  serv ice;  ; i r i d  ( c )  in 1';ict. Ioc:il rcgiil:rtion has promoted bro;itlband 

clrployincnl. No1 on ly  is prcenipt ion ur i jus t i f ic t l  by [t ic record: 11ie record shows lhnl preemption 

wciuld ~ t i i ; i l l y  hc couri tc iprot lucl ivc A s  w e  i icx t  s l i ow ,   lie C:uiiiniissioii's p r w m p t i v r  authori ty 

over cnhle n i o d c ~ ~ i  service i s  l i in i lcd iii :iiry c ~ j e i i ~ ;  \vc are  no1 aware o l n n y  lcicnl rule that the 

Coinmiss ion coiilcl I a \ ~ l i i l l y  prct' i i ipt. ~ v e i i  i t  it 1i;id rciiscn to preempt i l .  



27 



28 







Iproposils iiia(1c hy an opcrator fix prov id ing  leased access to lhe c;ible syslcni 10 prov ide 

ser\.icc\ oi!icr tliiiii video proyrainining services) 

I l ie  i ~ i i t c :  rcgulal ioi i  provi\ioiis ol  Ihc  Act rciich and liniii {he righl oi l i t inchising 

:i i i tI iorit ic\ t o  "rcgti1;ite ihc r;Iic.s l i ) r  ihe provision o1c:thle service, or o r y  01/7er ~o in l ) / z l l l i c ( i / i~ i~ . \  

. s r ! . i , i c . c ,  IprovicIuI over a c;ihlc systcin /o crrhle s7ib.7crihcr5." 47 1J.S.C. 4 5'13(;1) (emphasis 

:idtlcJ). 1 Ic)wcvcr. iii keeping \ \ i t t i  the general effort  to avoid distiirbing the . \ / r i / r i , y  y w  \v i l l i  

respcct to non-c:ihlc comint inic; i I ions services, ScLliori 543(3) on ly  l im i t s  st;itc mtl  fctlcral 

repulaliori of  tlic price of cable scrviccs. .Jhc prccrnpl ion is  l im i l cd  a n d  specific by i i s  terms, and 

(ar i l i c  ( 'ommiss ion I ias r c c u g n i x d )  docs not reach regt i lat ion o f  charges, slich as t l isconiiect 

c1i:irgcs. \vIi icl i  arc n o t  clinryes for the p~ovi .o ior i  or tlic svrvice. 

I I ic  ( 'oni i i i ission \voi i ld h a w  no ; i i i l t ior i ty IO in lerfcre wiih local ; i l i lhor i ty iinder iliosc 

provisions in Liny circii inslancc, hiit rnorc brondly ,  Tor reasons suggested in the pr ior  section, the 

cxistcr icc ol'these provisions conf i rms l l i a l  Titlc \'1 provides iio authori ly for broader p recmpl ion  

of loc:il :iiitliority w i t h  respect IO non-cable scrvlccs beyond the preempt ion that i s  compelled by 

Ihc s~at t i te  

'I tic section lo wh ich  the Coin i i i iss io i i  points :IS a possible soiircc o f  preemplivc zlulhonty. 

Scction 6?l(b), grants Ihe Coinniission iic) broad preenipi ive author i fy  and r tstr icfs local 

ati i l ior i ly oi i ly i n  some \.cry l i i n i l cd  respects. Seelion 624, 47 1J.S.C. 544, :iIlo\vs local 

govcrniiictits to eslablihh certain ininirniim rcqi i i remenls in ai1 app1ic:ilion Tor a franchise 

(rcferrcd to in Ihc Act as n "recities1 lor proposals"). The ACI slates ( i n  the I;ingmge io w h i c h  Ihe 

Cominiss ion rcfcrs) tha i  the appl ica l ion cannot establish rcquiremcnls for "v ideo proyromtning 

or othcr inlorrn:ilion services." 47 tUS.c'. 6 S44(b) 7hc Icgislai ive hisiory esplnins ihni the 

~piirpose 1 1 1  lhis provisioii \v:is to p r t ven i  the opcrator frcwi "hcirig forced io provit le spcc i l ic  









Sccl ioir  Il(i) is  1101 l i )  l l ic co i i l r< i ry  Sec l io r i  4(i) ,  47 1J.S.C.. 9 I54( i ) .  servcs  only  to 

give [ l ie ( ’oini i i ission ;iirtliority in ;ireas ncccwary lo irriplcrnerit the express ; i t i~hor i ty  

g ivc i i  by (>t l icr scctiorrs ol the Act  Scc l ion 4(i) con le rs  iio authority 10 regii lnle ac l i v i l i t s  

1 1 n t  arc no1 otlier\+isc wi i l i i i i  the C’o in i r i iss iu i i~s jurisdictional mnhii. North , lnwricu~ 

li,/eco,,rnr.s A.v.\n. v F’(’. 772 I3 t l  1282. 1192 (7111 Cir. 1985) (“Section 4(i)  is  not 

in l i r i i ic ly  cl:i.\tic”). 

I he Suprciiic to i i r l  has Iicld t l i i i t ,  i indcr ‘I i t l e  1. the Coinmission niay cxcrcisc authority 

11i;it is “rcason;ibly ancill;iry IO  the e l l ec l i ve  perfimnance ol’lhe Commission’s various 

i ~ c i p o n s i h i l i ~ ~ e s . ”  , S , ~ r ~ / ~ ~ r ~ ( , , ~ / ~ , ~ f f  C ’ ~ r h / c  C ’ o  at  17X ( 1  968).  The l e n n  “ancil lary jur isdict iun” 

ri l l ir i ialely der ives from th is portion o l l h c  C‘uurt.s opinion, bul the phrase is a c ~ u a l l y  a misnomer; 

i t  shuiiltl he inore accurately re lened to ;is “:uicrlI:iry authority.” The Coninlission’sjurisdiction 

i s  l in i i te t l  b y  Sccl ion 2 o f t h e  ( ‘ o i i i ~ n u i i i c n l i o ~ i ~  Ac l .  ~ I h e  Commission has uurhorify to engage in 

the !,prcilic i i ~ t i v i l i e s  set hr th In [ l i e  ~~crn;i intIcr 0 1  thc Act; where i l s  aulhority is no1 express, iI 

rnny re ly  on  its ancil lary j t i r i sd i c t i on  Nolr. for exninple, that  the Commission’s authority over 

c.;ible tvlevision i n  Soir/hrw.r/r,rn ( ‘irhle h i v e d  I rum i ls, jur isdicl ion over broadcasting. As in 

11i;rt ciisc, the C‘onunission’s i iu lhor i ty  over cable ~noi lc~i i  service mu31 derive from one of the 

substantive provisions in the Act :  prestrir1;ibly either lh l lc  I I  or T i t le  VI.  5 1  

E Scrvicr C’orp v K C ,  471 F 2il 72;1 (2d Cir  197;). the couri found that Section 4 (  i) did not 
:iiiitiuriLe t l ~ e  Coni~nishion to reg i i la~e dala proccs\ing serv ices provided by regulated entities. l ’ h e  courl 
f o ~ i n d  that ihc C‘ormmission coiild reguhte l l ic ufferirip OC data processing services by common carriers 
hec;~use orthe Commission’s ;iu~hority over !he carriers. bill also held that Ihe Commission has  no 
j i i r i d i c t i o i r  over data processing itwlf. [)ala processing involves the transmission of signals over wires, 
utleii i i i ing thc wine wires iisetl to tr~insiriit coininiinicationc: if the Commission had the authority 10 
regukiie a l l  “instriirncnlalilie~” ihat might be engaged 111 ihc transmission otcommilnications, then i t  
w o ~ i l d  CC‘C‘II~ ih;it the (~‘orninicsioii c ~ ~ i l d  h w c  uscd i l i n i  auihority to regulate the daia I>rocrcsing industry; 
h i l t  11 di<l iiut II:ILC Ih;il ;iuthority. Siniilarly. in this c;i\t‘. ihc Coirirnissiori‘s ancillary jurlsdlcl,oll docs 1101 

~IIIUU it lo t)roxlly prceiiipl Ioc;il regiilntion o l ~ c a h l c  i r io ( le in  wrvice, in 3 inanner unrelaietl IO iis atitliority 
iiil&r r i r l c  I I  i’r 7 i f l e  VI 

, I  



I l ie purpose ~ ) i ; i nc l l l n r y  j i i r i .dict ioi i  i s  to c i i s ~ i r e  Ilint (t ie (:ommission ca1 lill i n  gaps i r i  

11s x i thor i t y  ovcr  entitics :itid ac l iv i l ics 1 1  i s  ernpowered lo regulate, .sov, e g ,  /.inco/n Tc/ .  ond 

1i.l ( ' ( 1  I .  H ' C .  6Sr) I: 2tl 1092 (I)~(~:. C'ir. 19x1) ( l i i id i r ig  ;incillary jur isdicl ion io  iinpose upon 

tcIcc0miiiiinic;ilions c n r r i w  inlertm b i l l i ng  iiielhotl for tnlerconneclion charges); NPW England 

li.1~ om' / 'c> /  ( ' 0 ,  c/  

ordcr ~ ~ l ~ ~ i o i r i r ~ i t r r i i c ~ i ~ i ( i i i s  car r tcm lo rcdircc tclcphorie rotts), r i o t  lo expand t h a ~  aul l ior i ty 10 

iiicluili. ot l icrwisc wiregiil:ilctl enli l ies or ; icl ivi l i t.s. C'iiscs relied upon by lhe C'oinmission" 

i i i vo lvv  ;iii cxt rc ise of ;i i ici l lnry aulhori ly :I!, necessary IO e\t;iblish a coherent sclierne of common  

c;irricr it.giil;itioii tiiider 'Til le I I .  'l'hc C'orti ir i ision's exercise 01' i t s  anci l lary jur isd ic t ion was 

circIiirr..ciibciI~ as oiic ( 'oi ir l  pi11 i t ,  i t  \viis iip to l l ie ( 'o r r i in in ion  to show t h a l  "S~IIIC reg i i la~ ion  

\ vo i i l d  iiegarc u;ilid ircgulalory goiils." S/ci/r q/ (b l i forni i r  v F-C-C... 39 F.3d 910. 93 I (Olh Cir .  

1904) 

5~ I . ' ( ' ( ' .  X26 k. 2d I I O 1  (I).(:. V i r .  19x7) ( l i nd ing  anci l lary jur isd ic t ion IO 

Ilcrc. !he ( 'ominission's I)cclaralory Ittiling by i t s  lertns l imils the p e m i i s i h l e  scope o f  

the Cornmissioii 's authorily over interstale information services. T i t le  II, and ai i i l ior i ty ancil lary 

10 ' r i l l e  I I ~  Circ irrc1cv;iiiI u r ider  the I k c l a r n t o r y  Ittiling, bccausc the Commissiun tias decided lh;it 

ilic p r o v i i i o i i  olc:ihlc rnodcrii xrv ice  doe\ iiot  i i iv i ) Ive any service subject or e v t n  possibly 

iiihject to Iiilc I I  regi i la l ion~ 

I Iiriiin? to.Ii~lr VI. rhc Cable i1c1 i lsel lprcscribes (he proper balance behvccn l l ic  

( 'ominissiori ;Ind Incii l  govcrnnients, and the Coinmission cannot use "arici l l i iry authority" to 

iip.;cl l l la i  b;il;incc~ 1'0 the extent that the Cornni issioi i  is rc ly i i lg  on T i t l c  I r rad  in co i i jmc l i on  

L v i i h  ils i i i l i l lot~l iy oiider ' r i l l e  VI. I l ic shorl ;iiiswcr IS: T i i l c  I csnnol logical ly  providc broad 



('oncress prcstrvctl iii I i l lc \/I. 1.0 i l ic  cx lcn t  11ia1 l l ic  ('oniniission is  iio1 relying on anci l lary  

iirithjrity. biii IS ~ I i ' r i c a d  claiming iiii intlcpendent right iiniler Title 1 IO rcgiilaic all facilities, 

no s i i c t i  a i i ~ l i < ~ r i t y .  

eoi i ipcns~i l ior i  issiic!, raised i n  Ihc NI'Rh.1 hec;iiise resolu[ion ol lhose issues iinplicnles 

l i i i idninci i~nl  coii!,ii~ti~iim:il ISSIICS 

lliosc l i n i i l s  ;ire Inr t ic i i l i i r ly  stroiig \ v i l l i  respect to Ihc Iraiichising and  

Nor arc ilicrc olhcr p r o v i s i o i i s  a t  issue which even ;irguahly pcrrnil prceniplion ol  loc:il 

rights with respect 10 noii-c;iblc ~ ~ ~ r r i ~ i i i ~ i i i c : ~ ~ i c n s  services. Section 706, 47 I1~S.C:. 5 157 nl.,  

orilcrs the ( ' o r n i ~ i i s ~ ~ o n  lo "liike iinnictli:ile x l i o i i  lo ;iccelcrnlc tkploy~rienl of~such capability by 

reiiioving b : i r r i r l  io i i i rrwir i ici i i re i i ivcs in ient  ;irid by p r ~ i i ~ i n l i i i g  cornpetition in the 

~ c I c c ~ ~ ~ i i ~ i i ~ i r i i c ; i i i ~ ~ ~ i ~  rn;irkct" only i n  ll ic iiislaiice wlicre it inquires "whether advanced 

tcIcc,,IiIi i itiIIIT;itioiii ~ i p a b i l i ~ y  i s  Ibcing dcploycd IO ;ill i\nit.ric;ins in a reasonable and  timely 

Inshion. ;ind l ini ls lliiil  this goal i s  no! beirig niet. 'I he Coimrniasion has yct lo niake a 

dc1erlnin;iIioii i l iat  atlvnncctl cornrnlirliealioiis is n o t  heing deployed in a reasonable and timely 

Cishion ( ) n  [ l ie  contrary, i t  h;is loiind Ihc opposile. .Sw  l ' l i ird Report a1 7 1 (rel. February 6, 

2002) m t l  ~ l i sc i i ss io r i  in Part II A ,  . \upr(i. 

.. 

* * * *  

lii SIIIII. tlicrc arc 110 provisions o f l hc  ACI which give the Commission broad preemptive 

aulliclrity ovcr local govemrncn~s with respect to Ilie regiilalion of non-cable coi~rniuntcnlion 

services, o r  wi lh  respec1 to the use :ind occupancy of lheir public rights-of-way to provide non- 

cnhle comi i i~ in rc ; i~ Io~ is  w r v i c c s  
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